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CHAPTER I 



INTRODUCTION 

The law enforcement officer of today faces the greatest challenge 
to his profession in the history of our nation. A rapidly rising crime 
rate, widespread civil unrest, complex court decisions and a growing 
permissiveness in our society present extraordinary problems which the 
peace officer must be prepared to handle.-*- He must be professionally 
trained, fully equipped and thoroughly oriented to the increasing 
demands made upon him to meet these social and legal challenges. 

Hopeful signs that this problem is being sparely faced arc shown 
in recent efforts of the Congress of the United States and the Texas 
legislature to upgrade and improve the training of law enforcement 
officers. The public, too, has voiced its demands for improved police 
service through provision of better training and equipment and through 
community effort in support of local officers. The Federal Omnibus 
Crime Bill of 1968, the 1967 updating of the laws of arrest in Texas by 
the 60th Texas Legislature and the establishment of the Texas Commission 
on law Enforcement Standards and Education of 1967 are examples of 
legislation recently passed to achieve these goals . 

Purpos e 

It is the purpose of this study to provide a comprehensive iinnuul 

^ Handbook for Texas lav Enforcement Officers (Austin, Texas; The 
Texas Commission on law Enforcement Procedures, 1968), p. i. 
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on the Texas laws of arrest for use by state and local law enforcement 
officers. It is not intended to be a legal treatise, although pertinent 
statutes and court decisions are reviewed and suggestions made for 
legislative change. 



Need for Research 



One legal writer has stated, "There is perhaps no title of 
criminal jurisprudence less known, and more important to be known, than 
that relating to arrests. 

Hopefully, this study will serve to eliminate or mitigate the 
following situations: 

1. The average law enforcement officer is untrained in legal 
research and thus finds it extremely difficult, or even impossible, 
to locate and review the numerous statutes in Texas law relating to 
the powers of arrest. Such powers may be variously found in the 
Constitution of the State of Texas, the Texas Penal Code, the Texas 
Code of Criminal Procedure, the Revised Civil Statutes of the State 
of Texas and in the ordinances of incorporated towns and cities. 
Complete sets of these statutes are seldom available to arresting 
officers, particularly those who serve in smaller jurisdictions. 

2. Few police agencies have the resources to conduct proper train- 
ing in this area on the officer's level. 

3. Most agencies are totally lacking in in-depth or empirical 
studies of court interpretation of the statutes covering arrest. 
With the change in judicial attitudes since the beginning of the 
"criminal law revolution" of the 1960's, it is essential that the 
officer be familiar with major coui’t decisions concerning the power 
to arrest. 



Methods and Procedures 



A brief history of the laws of arrest is presented, together with 




^Clarence Alexander, The law of Arrest (Buffalo, N.Y.: Dennis and 

Company, Inc., 19^9) > Vol. 1, p. iii. 
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a review of the constitutional limitations on the power of the law 
enforcement officer. 

The term "arrest" is defined on the basis of the statutes and the 
pertinent decisions of both state and federal courts, and arrest is dis- 
tinguished from other forms of restraint and from summons. All statutes 
empowering arrest, except those of limited application (such as the 
civil arrest authority of state comptroller's agents, game wardens and 
probation and parole officers), are set forth and analyzed in light of 
court decisions. 

The study focuses on the following primary areas of concern: 

(l) definition, history and elements of arrest; (2) authority to make 
arrests; ( 3 ) constitutional limitations on the power to arrest, 
including the requirement of probable cause; (4) arrest with warrant; 

('5) arrest without warrant; (6) ancillary arrest authority, including 
detention and summons; ( 7 ) use of force in making an arrest; (Q) immunity 
from arrest; ( 9 ) disposition procedures following arrest; and (10) prob- 
lems relating to unlawful arrest. 

Existing "model" legislation is presented, including the Uniform 
Ai'rest Act and the Model State Statute on "Stop and Frisk". Reccumen- 
dations are made for legislative changes, some of which would incorporate 
provisions of the model acts. 
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CHAPTER II 



"ARREST" DEFINED 

The vord "arrest" is derived from the French word, "arrerer", 
which means "to stop, to detain, to hinder, or to obstruct". In the 
abstract, it means "a frustration of or impediment to the free movement 
or locomotion of another". In the concrete, it means "a seizure or 
taking possession of the person of another against his will; restraint, 
however slight, on another's liberty to come or go or remain, as he 
wills or wishes, whether that will or wish is known to the resti’aincr or 
not; manifestation of governmental authority, accompanied by apparent 
means of exercising it, and a communicated purpose to exercise it, so 
that restraint compels one to yield involuntarily to such exercise". 

The cDassic definition of "arrest", as the word is used in criminal 
law, is stated by Blackstone, the famous writer of the common law, as, 

. . the apprehending or restraining of one's person, in order to be 
forthcoming to answer an alleged or suspected crime. 

As one author concludes, "In any event, it is well established 
that 'arrest', as used in criminal procedure, signifies that one so 
taken or detained is thereby subjected to the actual control and will of 
the person making the arrest. The essence of the term is restriction of 

^Alexander, op. cit . , p. 353* 

^Ex parte Sherwood , 29 Tex. Crim. App. 33^; 15 S.W. 8i2 ( 189 ^)* 

k 
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the person; restraint of the person. "3 

Statutory Definition of "Arrest" 

In the state of Texas the term "arrest" is defined by statute as 
follows : 

A person is arrested when he has been actually placed under 
restraint or taken into custody by an officer or other person execu- 
ting a warrant of arrest, or by an officer or other person arresting 
without a warrant. 1 * 

The terms "restraint" and "custody" are not statutorily defined 
in the Texas Code of Criminal Procedure. The term "restraint" seems to 
have a universal meaning among legal authorities to the extent that it 
is a "restriction, however slight, on another's liberty to come or go or 
remain as he wills" .5 The term "custody" seems to have a like universal 
meaning. as "the detention of one after his seizure or arrest". ^ 

Judicial Definition of "Arrest" . 

The Texas Court of Criminal Appeals has defined "arrest" in a 
criminal case as "the apprehending or detaining of the person in order to 
be forthcoming to answer an alleged or suspected crime". 7 In criminal 
cases, the purpose of the arrest is to assure the answer of the appre- 
hended person to a charge of the commission of some crime. A lawful 

^Edward C. Fisher, Laws of Arrest (Evanston, Illinois: North- 

western University Traffic Institute, 1967) , p. 7* 

^Article 15 . 22 , C.C.P. 5 Ibid . 

^Alexander, oj>. cit ., p. 35 1 ** 7 Ex parte Sherwood , supra . 
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arrest, with or without a warrant, falls within the statutory definition 
of the term "accusation" and means "a charge made in a lawful maimer 
against any person that he has been guilty of some offense that subjects 
him to prosecution in the name of the State".® 

The United States Supreme Court has stated: 

An arrest is the initial stage of a criminal prosecution. It is 
intended to vindicate society's interest in having its laws obeyed, 
and it is inevitably accompanied by future interference with the 
individual's freedom of movement, whether or not trial or conviction 
ultimately follow. 9 

The Texas Court of Criminal Appeals has used two judicial tests to 
determine the status of a person under arrest. The first is whether the 
person arrested is "free to go". If he is free to go where he chooses, 
or believes himself to be so, and is in no way restrained, then the 
person is not under arrest.-^ However, if he is not free to go and his 
liberty is restrained even in the slightest, he is under arrest.^ - By 
merely talking to a person the law enforcement officer does not auto- 
matically place that person under arrest. There must be a restraint of 
freedom or an element of custody or control before the arrest is 
complete 

The second test of the status of an arrest is the "state of mind" 



®Texas Jurisprudence , 2d Edition (San Francisco: Bancroft -Whitney 

Company, 1959); Vol. 6 , "Arrest", p. 138. 

? Terry v. Ohio , 392 U.S. lj 88 S. Ct. 1868 ( 1968 ). 

1 0 Rolan v. State, 338 S.W. 2d 457 (i960). 

n Nolen v. State , 9 Tex. Cr. App. 425 (l 8 Ql) . 

^Bannon v .■ State , 4 o 6 S.W. 2d 908 j Cert. Den. 87 S. Ct. 38 (1966) . 
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of the accused. The Court theorizes, "... vhether the accused is or is 
not under arrest is to he determined from the sufficiency of the facts to 
reasonably create the impression on his mind that he is under arrest."^ 
Where sufficient facts do exist to make such an impression on the mind of 
an accused, he will he deemed under arrest.^ 

The United States Supreme Court has held that whenever a police 
officer accosts an individual and restrains his freedom to walk away, the 
officer has "seized", or arrested, the individual. * Further, in its 
most recent decision on the subject, the Court held that an individual 
is under arrest any time his freedom of action is deprived in any way.^ 

History of Arrests 

The history of the power to arrest is buried in the antiquity of 
the common law. Long before the advent of public officers such as the 
sheriff, the conservator of the peace, the constable and finally the 
policeman, there was a duty imposed on the ruling lords of the realm and 
on the citizen to maintain public peace and safety and to apprehend all 
violators thereof. A public service was demanded of all citizens by 
custom and by various parliamentary acts . 

13 Gilbreath v. State , 412 S.W. 2d 90 (1967). 

^Summers v. State , 182 S.W. 2d 720 (1945). 

l^ Terry v. Ohio , supra . 

• ^Orozco v. Texas , 394 U.S. 324; 89 S. Ct. I095 (1969) , citing 
Miranda v. Arizona , 3&4 U.S. 436; 86 S. Ct. 1602 (1966). 

^ 6 C.J.S., "Arrests", Sec. 2, p. 569* 

~®Fisher, 0£. cit . ,p.- 359. 
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When violation of the common lav occurred, an alarm vas given 
known as the "hue and cry". This alarm went out by horn and voice in the 
earliest times, and each citizen was bound by duty to respond in order to 
apprehend the violator. Early systems of arrest paid bounties and 
rewards to private citizens for the apprehension of felons, and, since 
most crimes against the common law were deemed felonies, the system 
apparently worked for centuries. However, with the passage of time, 
parliamentary law developed the law enforcement officer, and the author- 
ity to arrest passed from the private citizen. 

The early common law authority to arrest was brought to this 
country virtually intact, authorizing arrest for felonies, breaches of 
the peace and theft. This common law influence can be seen in early 
'codes of criminal procedure and even in those in effect today. Chapter 
14 of the 1965 Texas Code of Criminal Procedure virtually summarizes the 
common lav; arrest powers into Texas statutes by authc,. tzing arrest 
without warrant for felonies and breaches of the peace and arrest of 
fleeing felons and includes an admonishment to take the arrested person 
before a magistrate. 

Elements of An Arrest 

In order to constitute an arrest, it is essential that custody and 
control be assumed over the person in question, either by force or by his 
consent and submission. The officer's statement to the accused that he 
is under arrest is insufficient to complete the arrest. ^9 

l ^Texas Jurisprudence , op . cit. , p. 139. 
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The complete arrest involves four distinct elements: (l) purpose 

or intention to effect an arrest, (2) under actual or assumed authority, 

(3) accomplished hy an actual or constructive seizure or restraint "by 

the arresting person of the one to be arrested, (4) vith the under- 

go 

standing by the arrested person that he is being arrested. 

When making an arrest in Texas, it is unnecessary for the officer 
to make any formal statement to the accused or to use any particular 
vords or to touch the accused's person. The arrest is complete if the 
accused submits to the command of the officer a»e' considers himself 
under arrest. 21 The fact of the arrest can be shown or proven by the 
facts and circumstances in each case.^ Words alone, without custody or 
control over the arrested person, do not constitute an arrest, regardless 
of the intention of the arresting officer. 

The Texas Code of Criminal Procedure provides, ". . .an arrest 
may be made on any day or at any time of the day or night. " 2 3 Time and 
date are not, therefore,, essential elements of an arrest in Texas, 
although they are in some other jurisdictions. 

Forms of Restraint Differing from Arrest 

Keeping in mind the essential elements of an arrest, it is 
necessary to distinguish arrest from other situations involving inter- 
ference with personal liberty by law enforcement officers in the course 

2< ^Fisher, 0£. cit . , p. 180. 

21 Texas Jurisprudence , op . cit . , p. 131* 

22ibid. 2 3Article 15.23, C.C.P. 



